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All previous editions of this book were written by a (now retired) archivist who worked 
his entire career in one archival institution and who has had limited postgraduate legal 
training. This one has benefited hugely by being prepared in collaboration with an 
archivist and lecturer on record keeping who has a doctorate related to copyright and 
archives. It still does not, however, constitute formal legal advice. Archivists and records 
managers should seek advice from a specialist intellectual property lawyer if they are in 
any doubt about their legal position or the legality of any action they might wish to take. 
Also, archivists and records managers themselves should always make abundantly clear 
to those who consult them that any advice they offer on copyright issues, including the 
subsistence and ownership of copyright in particular works, does not constitute legal 
advice or authority to use material protected by copyrights that they do not administer. 

Although this book is aimed at archivists and records managers, and at researchers in 
archives, and not at lawyers, it contains a lot of legal references. The primary authority for 
the law as set out here is statutes and statutory regulations, but the UK legal system relies 
heavily for the interpretation of statutes on the decisions of judges in cases they have heard, 
including (still) the judges of the Court of Justice of the European Union. As a result, the 
advice in this book on how the law is applied in particular circumstances derives largely 
from reports of those cases. The statutes and regulations alone are not enough. 

The references to authorities (treaties, directives, statutes, statutory instruments, law 
reports) given in the footnotes to each paragraph are abbreviated; full citations appear in 
the table of authorities (see Chapter 10). Statutes are referred to simply by year (and, 
where necessary, a word), statutory instruments and regulations by their number and 
cases by title. There are also a few citations of legal opinions preserved in original 
documents; the full references are given at 10.1. 

This new edition contains many small changes to the text to take account of such 
things as the new relationship with the European Union (EU) and the accession of King 
Charles III. It also contains wholly new text on copyright in the digital world, including 
for instance artificial intelligence (AI) and open access, and a new section on exceptions 
for electronic records and records managers (see 5.5). The chapter on copyright in the 
electronic environment has been removed and replaced by revised or new text either in 
two new special cases, on computers and computer programs (see 6.1) and the internet 
(see 6.2), or in various places in Chapter 5. As with previous editions, there are many 
updates to address modifications to legislation and decisions in the courts. Some notable 
changes are: 

Preface 
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• commentary on the short- and longer-term effects of the departure of the UK from 
the EU on 31 December 2020 (see 1.2.8). Immediate consequences were: there is no 
longer an orphan works exception (though the licensing scheme remains available, 
see 5.2.20, and other options remain, see 5.2.17); cross-border transmission of 
accessible copies applies only to copies for visually disabled people (see 5.3.19); UK 
databases are not protected by database right, nor is a UK publication right 
enforceable, in the European Economic Area (see 7.2.1, 7.3.3); and there is no 
reciprocal exhaustion of the distribution right (see 5.1.3) 

• adding commentary on artificial intelligence and authorship (see 1.1.6) 
• drawing attention to the value for some institutions of the Crown use exception (see 

1.3.4, 5.3.24) 
• identifying the essential elements in the definition of a copyright work and how the 

UK statute’s approach differs from that of the EU, notably after the Cofemel case (see 
2.1.1). The UK judges have largely succeeded in reconciling the two sources of 
authority (the statute and the judgments of the Court of Justice of the European 
Union (CJEU), see 1.2.8), but the issue came to a head in the WaterRower case (see 
2.3.5). The Court of Appeal has the power to depart from a precedent set by the CJEU 
if it thinks it right to do so; a judgment from it in WaterRower might be issued during 
2025 that would probably favour the statute. If it does, the guidance in this book, 
which follows the statute on this issue, will be unchanged. 

• making further substantial amendments to the commentary on originality, in 
particular to take account of an important judgment by the Court of Appeal that 
should be especially noted by archival institutions operating an image library (see 
2.1.6, 2.1.11, 5.2.25), and making related additions to the descriptions of an author 
(see 2.1.17, 2.2.6, 2.3.6–7) 

• giving some comments on copyright in financial accounts (see 2.1.10) 
• moving the commentary on joint authorship and co-authorship to a more logical 

location, and revising it in the light of a couple of court judgments (see 2.1.19) 
• simplifying the commentary on copyright extension and revival to reflect the fact that 

many revived copyrights have since expired again (see 2.1.24–25) 
• updating the description of works of artistic craftsmanship to take account of several 

court judgments (see 2.3.5) 
• updating the explanation of qualification by authorship to reflect the UK’s departure 

from the EU (see 3.1.2) 
• adding more to the commentary on universities and students since students have been 

found to be consumers with rights in appropriate circumstances to challenge unfair 
contracts about such things as copyright ownership (see 3.2.21–22). However, neither 
an archivist acting in that capacity nor a record office can be a consumer (see 5.2.4) 

• offering help on where in the book to find advice on ‘the public’, ‘publication’ and 
related topics (see 4.1.1) 

• updating the details of collective management organisations (see 5.2.12) 

xviii  COPYRIGHT FOR ARCHIVISTS AND RECORDS MANAGERS
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• clarifying why some exceptions apply regardless of any attempt by a rights owner to 
exclude them by contract, even when the legislation contains no provision for 
contractual override (see 5.3.1) 

• explaining more about the exceptions for quotation (see 5.3.13) and for parody and 
pastiche (see 5.3.16), and rewriting the commentary on the exceptions for the benefit 
of the disabled (see 5.3.18–19) 

• adding some notes on the relationship of AI to the text and data mining exception 
(see 5.3.17) 

• advising on an apparent anomaly in the library and archive copying exceptions in 
relation to sound recordings and films that have not been published but that have 
been communicated to the public (see 5.4.10) 

• considering the meaning of ‘a reasonable proportion’ in the library copying exception 
(see 5.4.17) 

• updating the text on marriage registration in the light of the move to electronic 
registers (see 6.9.13) 

• adding commentary on the subsistence of copyright in title deeds (see 6.12.2) 
• updating details of the duration of copyright outside the UK (see 8.1.4). 
 

Every effort has been made to ensure that the advice given in this book, and the views 
expressed, accurately reflect the law, but the authors and the publisher do not accept any 
liability for any damage, however caused, arising as a result of reliance on them. If in 
doubt, consult a lawyer. 

             Tim Padfield 
Victoria Stobo 
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There are some points about copyright which it might be helpful to set out in advance, 
though they are also covered in detail later in this book. Some of these points answer 
common, elementary questions about copyright (see especially Duration for company and 
other employee works, below), so it is worth studying them carefully first: 

• Copyright arises automatically. A work is in copyright as soon as it is created and no 
registration or formality is required, though an assertion of one of the moral rights is 
necessary (see 1.1.5, 7.1.5). 

• Copyright protects works. Works (see 2.1.2) can be ‘authorial works’, that is works of 
the mind (literary, dramatic, musical and artistic works, and films as ‘cinematographic’ 
or audiovisual works), or ‘entrepreneurial works’ (films as recordings, sound 
recordings, broadcasts and typographical arrangements of published editions) (see 
1.1.4). Some items consist of multiple works: an archival file rarely contains just one 
work (see 2.1.2, 6.11.1), a book has a typographical arrangement (see 2.6.15) and might 
have illustrations (see 2.1.2), and a film has a screenplay, music and the recording 
itself (see 2.4.2, 2.4.6), not to mention the rights of the performers (see 7.5). 

• Ideas and facts. Copyright does not protect ideas or facts (see 2.1.4–5), but it can protect 
the way that ideas or facts are expressed. 

• Originality. Literary, dramatic, musical and artistic works must be original, intellectual 
creations of the author (see 2.1.6–11), but there is no requirement of quality whether 
literary, artistic or otherwise. 

• Owner. The first owner of copyright in an authorial work is usually the author, the 
creator (see 2.1.17–18, 3.2.1), but if the author of an authorial work is an employee 
who creates the work in the course of employment, the first owner of the copyright is 
the employer, whether an individual, a company or some other organisation (see 
3.2.11–15). The owner of copyright in some older commissioned works was the person 
who commissioned it (see 3.2.18–19). The first owner of copyright in an 
entrepreneurial work is the person or body that made the necessary arrangements, 
managerial or financial, depending on the nature of the work (see 1.1.6, 2.4.3–7, 2.5.4–
5, 2.6.7–9, 2.6.12, 2.6.16, 7.2.8). 

• Volunteers and students. A volunteer worker is not an employee, and nor is a student 
usually (see 3.2.21–22), and so volunteer workers and students are the first owners of 
the copyright in their works (see 3.2.20). A record office would be well advised to 
obtain assignments of copyright (see 3.3.8) from all volunteers before they start work 

Key Points 
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so that the copyright in the results of their efforts (for instance catalogues) belongs to 
the record office. 

• Ownership of the physical objects. The ownership of the original document in which a 
work is recorded and the ownership of the copyright are entirely distinct (see 3.2.3). 
Letters and e-mails are the copyright of their authors or their authors’ employers, not 
of the recipient, even though the recipient owns the actual letter (see 3.2.4). However, 
the owner or custodian of the original document may have the right to forbid 
inspection or reproduction of it, irrespective of the permission of the copyright owner 
(see 3.2.5), and may authorise reproduction of the document itself, though in doing 
so should make plain that permission from the copyright owner is also required (see 
5.2). 

• Inheritance and acquisition. Copyright may be inherited by the owner’s heirs; it may 
be acquired by a successor body; and ownership of it may be assigned to another 
person or body by the owner. In this process, ownership may be divided between two 
or more people, all of whom must give permission for use (see 3.2.7–8, 3.2.14), and 
knowledge of its ownership may become lost. Copyright does not lapse, however; 
there is always an owner (or owners) until the statutory term expires, even if unknown 
(see 3.3). 

• Duration of copyright. The standard term for the duration of copyright in authorial 
works is for 70 years from the end of the year in which the author died. This is not of 
primary importance to any archivist who is responsible for older records, though. The 
duration of copyright in a literary, dramatic or musical work of any date, and in some 
artistic works, that had been created before but remained unpublished on 1 August 
1989 is until the end of the year 2039 at the earliest (see 1.1.7, 2.1.22 8.1.1–2). There 
are other variations to the standard term, including provisions for works whose author 
is unknown or unknowable by reasonable inquiry and for films (see 2.1.18–25, 2.2.16–
32, 2.3.12–32, 2.4.9–18, 8.1.1–2). The standard terms for entrepreneurial works other 
than films are based on the date of creation or publication (see 2.5.7–10, 2.6.13, 2.6.17). 
The duration of copyright in the UK of works of overseas origin will be for the relevant 
term under the law of either the UK or the country of origin, whichever is the shorter 
(see 2.1.26). 

• Duration for company and other employee works. The author of an authorial work is 
always a human (a ‘natural person’), and it is the individual author’s, the creator’s, 
life that matters for the duration of copyright even if the author (or authors) was 
working as an employee, since it was their minds that created the work (see 2.1.17–
18). The duration of copyright can never depend on the life of a ‘legal person’, such 
as an employing company, so the fact that it has not died is immaterial (see 1.1.7, 2.2.7, 
2.3.10). 

• The owner’s rights. The copyright owner has the exclusive right to do, or to allow others 
to do, certain things with the work such as to copy or publish the whole or a substantial 
part of it (the ‘restricted acts’, see 5.1). After copyright has expired, doing any of the 
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restricted acts will not infringe (see 5.3.2), except in very rare cases (see 7.3). Doing 
something that is not prohibited by copyright legislation, such as reading or 
accessioning a document into an archive, will not infringe and no permission is 
needed to do it (see 1.1.9). Doing something with an insubstantial part of a copyright 
work will also not infringe (see 5.3.3–7). 

• Limitations and exceptions to the owner’s rights. The restricted acts are limited in time 
by the fixed duration of copyright and in application by a long list of limitations or 
exceptions. These are tightly defined and allow other people to use the work in 
specified circumstances without permission (see 5.3–5.4). Most limitations and 
exceptions, though not the special ones for libraries and archives (see 5.4), require 
‘fair dealing’, which means (in essence) that the use must maintain a fair balance 
between the interests of the copyright owner and the rights of users in a democratic 
society. Fair dealing is not the same as ‘fair use’, which applies in the USA and some 
other countries, but not the UK (see 5.3.9, 8.1.4.19). 

• Licensing. If no exception or limitation applies, the doing of any of the restricted acts 
to a substantial part (see 5.3.3–7) of a copyright work requires permission (a licence) 
(see 5.2). Without permission it is an infringement. The owner is not obliged to give 
permission for use or even to reply to a request for it. The absence of a reply should 
not be treated as permission to proceed without strong evidence to the contrary. Many 
rights owners allow bodies to represent them in granting licences for use, and in some 
cases the existence of licensing schemes offered by such bodies precludes the use of 
relevant exceptions (see 5.2.11–15). 

• Infringement. Infringement of copyright can have serious consequences, especially 
with recently created or high-value works (see 5.1.9, 5.6). On the other hand, for much 
archival material the risks are low and probably often worth taking. Even so, there 
should always be careful assessment and acceptance (by senior management if 
appropriate) of the risks (see 5.2.20). The authorisation by someone else to do 
something that infringes copyright, even if given innocently, is in itself an infringement 
of copyright (see 5.1.12). 

• Orphan works. In many cases, especially with unpublished works, the current owner 
of copyright is impossible to discover or trace. If a ‘diligent search’ to identify or trace 
the copyright owner (see 5.2.19) has been unsuccessful, a work becomes an ‘orphan 
work’ (see 5.2.18) and a licensing scheme permitting its use becomes available (see 
5.2.21). A work of unknown authorship is not necessarily an orphan, since it is the 
identity of the owner, not the author, that matters when identifying orphan works. A 
failure of a known owner to reply does not make their work an orphan (see 2.1.18 and 
5.2.19). Commercial licensing schemes may provide a solution in some circumstances 
(see 5.2.11–15). 

• Access to copyright documents. The availability of a document for public inspection and 
the supply of a copy of it (for instance under Freedom of Information Act provisions) 
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do not imply that the works it contains or any copy of them are free from copyright 
restrictions (see 5.4.5–6). 

• Related rights. There are also separate but related rights, such as moral rights, 
database right and performers’ rights (see 1.1.3, 7.1, 7.2, 7.5). 

For checklists of things to consider when considering copyright questions and the 
publication of copyright material, see 1.3.5–6. 
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AI artificial intelligence 
ALCS Authors’ Licensing and Collecting Society 
API application programming interface 
BAILII British and Irish Legal Information Institute 
BAPLA British Association of Picture Libraries and Agencies 
BCC British Copyright Council 
BECS British Equity Collecting Society 
BFI British Film Institute 
CC Creative Commons 
CDPA Copyright, Designs and Patents Act 
CIPA Chartered Institute of Patent Attorneys 
CITMA Chartered Institute of Trade Mark Attorneys 
CJEU Court of Justice of the European Union 
CLA Copyright Licensing Agency 
CMO collective management organisation 
DACS Design and Artists Copyright Society 
EEA European Economic Area 
EIR Environmental Information Regulations 
ERA Educational Recording Agency 
EU European Union 
EUIPO European Union Intellectual Property Office 
GDPR General Data Protection Regulation 
GLAM Galleries, Libraries, Archives and Museums 
IAML International Association of Music Libraries, Archives and 

Documentation Centres 
ICO Information Commissioner’s Office 
IP intellectual property 
IPO Intellectual Property Office 
LACA Libraries and Archives Copyright Alliance 
MCPS Mechanical Copyright Protection Society 
MPA Music Publishers Association 
MPLC Motion Picture Licensing Company 
NHS National Health Service 
NI Northern Ireland 
NLA Newspaper Licensing Agency 
PD Public Domain 
PICSEL Picture Industry Collecting Society for Effective Licensing 

List of Abbreviations 
 

Padfield 7ed final proof prelims with alt txt_00 Padfield prelims 2010.qxd  14/01/2026  17:37  Page xxv



PLR Public Lending Right 
PLS Publishers’ Licensing Services 
PMLL Printed Music Licensing Ltd 
PPL Phonographic Performance Ltd 
PRS Performing Right Society 
SI Statutory Instrument 
TNA The National Archives 
TPM technological protection measure 
TRIPS Trade-Related Aspects of Intellectual Property Rights 
UCC Universal Copyright Convention 
WATCH Writers, Artists and Their Copyright Holders 
WIPO World Intellectual Property Organization 
WPPT WIPO Performances and Phonograms Treaty 
WTO World Trade Organization 
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